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Presentation Outline
• Students First Act
• Reductions in Force
• E-Verify, Vacancies, & Posting Law 
• Title VII,Equal Pay Act & Sexual Harassment
• Age Discrimination
• Americans with Disabilities Act (“ADA”)
• Fair Labor Standards Act (“FLSA”)
• Family and Medical Leave Act (“FMLA”)
• Technology Basics
• Equal Access & Religion
• Family Educational Rights and Privacy Act (“FERPA”) 
• Health Insurance Portability and Accountability Act (“HIPAA”)
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Students First Act

 Passed in 2011
 Became effective July 1, 2011
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Students First Act
Who is Covered?

An employee has to meet either the definition of
“teacher” or “classified employee” or he or she is
not covered by the Act.

Classified EmployeesTeachers

4

Students First Act
Who is Covered?

Those with professional 
educator’s certificate

Two-year college instructors

Principals who obtained tenure 
before the Contract Principal Law

Teacher   
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Students First Act
Who is Covered?

Bus Drivers

CNP Employees

Custodians

Maintenance Personnel

Aides

Secretaries and Clerical

Non-certificated Supervisors

Those with professional educator’s certificate

Classified 
Employees   
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Students First Act
Who is not Covered?

Superintendents CSFOs Temporary, part-
time, substitute

Summer school
Occasional, seasonal, 

supplemental, or 
irregularly employed 

Pilot programs or 
programs with short-

term or finite 
funding
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Students First Act
“Tenure” & “Nonprobationary Status”

 Three consecutive complete school years
 Complete school year is anytime before October 1st

through end of year
▫ If hired after October 1st, that year doesn’t count

 Earn it unless written notice is given:
▫ For teachers, on or before last day of third 

consecutive school year
▫ For classified employees, on or before June 15th

following that third year (except for 1st year of 
legislative quadrennium, then June 30th).
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Students First Act
“Tenure” and “Nonprobationary Status”

▪ Only complete school years count
▪ Includes creditable leave time
▪ Tenure/nonprobationary status as teacher or 

classified employee separate and not transferrable 
or interchangeable between categories

▪ Not generally transferrable between boards (there 
are a few exceptions)
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Students First Act
Earning “Tenure” and “Nonprobationary Status”

Position Rank Title

Work Site Location Assignment

or Rate of Compensation

Tenure is not earned in:
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Students First Act
Termination
Probationary Classified Employees

 May be terminated any time upon written notice 
(recommendation by Superintendent, vote of 
Board) before non-probationary status is earned

 If terminated, get 15 days pay and benefits from 
issuance of notice

 Decision not appealable
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Students First Act
Termination
Non-tenured Teachers

 May be terminated any time upon written notice 
(after recommendation of Superintendent and 
vote of the Board) on or before June 15th unless 
it is the third year and then the deadline is the 
last day of the school year

 During school year, requires 30 days notice
- Teacher can submit written statement to Board

 Decision not appealable
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Students First Act
* Practical Tip *

Political or Personal

 Employment decisions cannot be made for political or 
personal reasons

 Personnel departments can help make sure there are 
sound reasons for decisions and they are 
appropriately documented

 Need to know why every personnel action is being 
taken – just because a reason does not have to be 
specified does not mean that there does not have to 
be one.
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Case on “Political or Personal”

 Teacher challenged non-renewal and denial of tenure 
on “political or personal” provision

 Claim – she supported ousted principal, and that’s 
why she was fired

“No action may be proposed or approved based upon 
political or personal reasons on the part of the 
employer, chief executive officer or governing board.”

ALA. CODE §16-24C-4 (1975)
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Case on “Political or Personal”

 Court held: 
▫ Probationary teacher can be terminated at the discretion 

of the board
▫ Such termination is final

▫ “Political or personal” provision does not apply to 
non-tenured teachers

▫ "Prohibition of 'personal or political action' . . . 
relates only to tenured teachers/employees."

Jackson v. Geneva County Board of Education, 
2013 WL 4614970 (Ala.Civ.App.)

15



6

Students First Act
Termination
Tenured and Nonprobationary Employees

1. Recommendation by Superintendent – written notice of 
proposed termination
▫ Reason
▫ Short and plain statement of facts
▫ Statutory grounds for termination
▫ Opportunity to request hearing within 15 days of notice

2. No hearing request, Board can go ahead and vote
3. If hearing requested, Board sets hearing between 30 

and 60 days of issuance of notice of hearing (can be 
rescheduled by agreement or good cause)
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Case on Notice
 Tenured teacher challenged termination based on 

lack of notice
 Claim – teacher did not receive notice of proposed 

termination and did not know to request a hearing
 §16-24C-6(k) provides for the “mailbox rule” and 

creates a rebuttable presumption that the letter was 
received two days after it was mailed

 ALJ ordered that she be given a hearing
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Case on Notice
 Court held:
 16-24C-6(k) provides a presumption but not a 

conclusion
 Teacher rebutted the presumption and should have 

been given a hearing on termination
Taylor v. Huntsville City Board of Education, 
2013 WL 4290153 (Ala.Civ.App.)

 Practical Lesson
Cannot just put in mail and presume – safest way is to 

track (at the least) or hand deliver

18



7

Students First Act
Termination
Tenured and Nonprobationary Employees

▪ Reasons for Termination
▫ Justifiable decrease in number of positions
▫ Incompetency
▫ Insubordination
▫ Neglect of duty
▫ Immorality
▫ Failure to perform duties in a satisfactory manner
▫ Other good and just cause

▫ Cannot be for political or personal reasons
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Students First Act
Tenured and Nonprobationary Employees
Termination Hearings
 Superintendent has burden of proof

 Employee can present testimony, evidence, and 
argument, and can cross examine witnesses

 Can have an attorney

 Full dress hearing

 Can be appealed to hearing officer, who is to give 
“deference” to Board’s decision

 Pay continues for 75 days during appeal or until 
decision on appeal (whichever is shorter)
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Students First Act
Tenured and Nonprobationary Employees
Appeal of Board Decision

 After hearing or vote (if no hearing requested), notice from 
Superintendent within 10 calendar days

 If after hearing, notice of right to appeal should be included
 Appeal is to State Superintendent (15 days of receipt of decision)
 Goes to hearing officer (retired judges trained in ADR) 
 Notice of appeal contains grounds and served on Superintendent
 Superintendent will prepare record and send within 20 days of 

receipt
 Hearing officer holds hearing with deference to Board’s decision 

and renders decision within 5 days
 Can appeal that decision to Court of Civil Appeals
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Case on Deference
by Hearing Officer

 Firearm was found in bag on band director’s 
desk, and band director claimed it was oversight.

 Band director was fired for violation of weapons 
policy.

 Hearing officer upheld termination, finding that “a 
lesser penalty than termination should have been 
imposed.  However [SFA] provides that the 
hearing officer may affirm or reverse the decision 
of the Board only, no modification is authorized.”
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Case on Deference
by Hearing Officer

 Claim: Hearing officer got it wrong and afforded 
too much deference to Board’s decision – he 
could have changed the decision if he disagreed.

 Court held:

▫ Board could prohibit weapons and pass "zero 
tolerance policy"

▫ Hearing officer got it right – he could not substitute 
his judgment for that of Board

Lambert v. Escambia County Board of Education, 
2013 WL 5583739 (Ala. Civ. App.)
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Another Case on Deference
by Hearing Officer

 Employee brought marijuana to campus and was 
suspended for 90 days without pay

 Hearing officer reversed Board’s decision, finding it 
“arbitrary and capricious” and “manifestly unjust”

 Court held:
▫ Hearing officer exceeded his authority by substituting his 

judgment for Board's and did not give deference to decision

▫ Board's decision was upheld

Chilton County Board of Education v. Caholane, 117 So.3d 
363 (Ala. Civ. App. 2012)
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A Little Bit of Everything
The Cox Case

 Teacher was terminated due to a number of issues:

▫ Parent complaints
▫ She made racial comments
▫ Comments about a student's weight
▫ Tape recorded her class
▫ Poor classroom management
▫ Made negative comments to cafeteria staff
▫ Failed to properly clock in
▫ Displayed inappropriate picture to coworkers
▫ Failed to follow directives
▫ Spoke harshly to students
▫ Conduct was both before and after SFA
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A Little Bit of Everything
The Cox Case

 Claims on Appeal:

▫ Superintendent gave notice of termination too late (12 
days instead of 10 days, as SFA required)

▫ Decision was arbitrary and capricious, political and 
personal (she said everything changed after she crossed 
principal)
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A Little Bit of Everything
The Cox Case

 Court Held:

▫ Late notice of the Board's action did not matter, as it did not 
affect appeal or her due process rights

▫ No evidence of "political and personal" – Board weighed 
evidence

▫ Emphasized the required "extremely deferential" standard of 
review

Also, note that actions occurred before and after Students First Act 
and no distinction was made between those actions –focus was on 
when the termination occurred.

Cox v. Mobile County Board of School Commissioners, 
2013 WL 5583630 (Ala. Civ. App)
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Students First Act
Tenured and Nonprobationary Employees
Suspensions

 Can suspend for 20 work days without pay

 Notice has to be given and an opportunity to 
present evidence and argument to the Board

 If over 20 days, notice, hearing, and review 
process for terminations apply
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Students First Act
Reassignments and Transfers

Reassignments

Within same 
school or 
campus

Transfers

Between 
schools
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Students First Act
Teachers
Reassignments

Superintendent can reassign
▫ Within same school, campus, or facility
▫ By 20th calendar day after school begins
▫ Teacher must have certification
▫ Only once per year
▫ Without loss of compensation 

No challenge or appeal

30
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Students First Act
* Practical Tip *

Reassignments

 Set up a reassignment process
 Don’t need Board approval
 Superintendents reassign, not principals, not 

personnel departments
 Make sure Superintendent is aware of the reasons 

for reassignment
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Students First Act
Transfer – Tenured Teacher

Conditions for transfers to another school

▫ Employee must hold appropriate certification

▫ No reduction in compensation

▫ First 20 calendar days of school

▫ Only once per school year

▫ Must be Board approved

▫ If within high school feeder pattern, meeting before vote

▫ If outside high school feeder pattern, hearing before vote
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Students First Act
Transfer – Non-probationary Classified

 Can be transferred if no reduction in compensation, 
written notice is issued not less than 15 days before 
decision, and transfer is effective not less than 15 
calendar days from decision

 If to a work site outside of high school feeder pattern, 
have opportunity to appeal in same manner as 
termination

 Only one transfer per year
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Students First Act
Transfer – Reduction-in-Pay

▪ Probationary and non-tenured employees
▫ Can be transferred to position that pays less or shorter term if:

1.   Appropriate certificate

2.   Written notice is given with explanation of

effect on compensation of employee

3.   Opportunity to object in writing before the vote

▫ Transfer effective not less than 15 calendar days from vote

▪ Non-probationary and tenured employees
▫ Transfers to positions with lower rate or shorter term may be 

challenged like a termination

▫ Transfers in conjunction with RIFs or made in order to comply 
with state or federal law are not subject to challenge or review
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Students First Act
Tenured and Nonprobationary Employees

▪ The following are not considered terminations or transfers
▫ Reduction or modification of compensation or benefits
▫ Reduction or modification of work or school year

IF
- Prospective
- Recommended by Superintendent and approved by 

Board
- Applied uniformly to similarly situated employees within 

system, division, department, or employment 
classification

▫ Layoffs or RIFs due to decreased enrollment or shortage
of revenues
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In Sum – What the Cases Tell Us

 Political and Personal – Doesn’t apply to non-tenured 
employees and there has to be evidence of it.

 Notices – Can’t just send and forget, but need to confirm 
receipt (maybe even hand deliver).

 Notice of Board’s Action to Terminate – time was not 
critical when did not implicate due process.

 Deference Standard – Hearing officer cannot substitute 
decision for Board’s / “extremely deferential.”

 Pre-SFA Actions – Actions occurring before SFA can be 
part of termination case under SFA.

36
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Reductions-in-Force (RIF)

• ALA. CODE §16-1-33 (1975) mandates the 
adoption of reduction in force policies based on 
requirements specified therein.

37

Reductions-in-Force (RIF)

• The RIF statute (§16-1-33) requires:
▫ Development of a formal board RIF policy with 

antecedent public notice and opportunity for 
comment.

▫ The RIF policy be based on objective criteria.
▫ Layoffs be unavoidable.
▫ Application of the RIF policy be limited to a 

decrease in student enrollment or shortage of 
revenue.

▫ Board policy provide not only for layoffs, but for 
recalls – and for notification of both.
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Reductions-in-Force (RIF)

• Integration with Students First Act
▫ RIFs are not subject to Students First Act’s 

individual protections
▫ Decisions need to be made objectively and not 

based on job performance
▫ Must be able to substantiate real documented 

financial need
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Alabama Immigration Act
Obligations Directly Affecting
School Boards

▫ Must enroll in E-Verify
▫ Must obtain proof of compliance with immigration law 

from contractors and grantees
▫ Must obtain from contractors proof that they have 

enrolled in E-Verify (E-Verify Memorandum of 
Understanding)

▫ Must modify contracts (Notice of Compliance 
Requirements)
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E-Verify

As a condition for the award of any contract, grant, or 
incentive by the state, any political subdivision thereof, 
or any state-funded entity to a business entity or 
employer that employs one or more employees within 
the State of Alabama, the business entity or employer 
shall provide documentation establishing that the 
business entity or employer is enrolled in the E-Verify 
program. During the performance of the contract, the 
business entity or employer shall participate in the E-
Verify program and shall verify every employee that is 
required to be verified according to the applicable 
federal rules and regulations. Ala. Code §31-13-9(b) 
(1975) (as amended by Ala. Act 2012-491).
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E-Verify

• Applies to LEAs as a recipient of funds 
• You should all be enrolled already
• Sign up process is relatively simple
• E-Verify Memorandum of Understanding 

contains “rules” for using
• Not set up for school boards – some of the rules 

may not work well with your employment 
practices
• Review the rules carefully, particularly with 

respect to when you use E-Verify
• Also applies to LEAs as a political subdivision

42
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E-Verify

• What are the earliest and latest dates my 
company can verify a new employee?
The earliest you may verify a new hire is after he or she 
accepts an offer of employment and completes Form I-
9. The latest you may verify a new hire is three business 
days after the employee starts work for pay. For 
example, if a new hire accepted an offer and completed 
Form I-9 on 01/5/18, but does not start work until 
01/26/18, you may create a case for the new hire in E-
Verify any day between 1/5/18 and 1/29/18 (the last 
date is three business days after the day the employee 
begins work for pay).

[From USCIS Website – Questions and Answers Section]
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LEA Obligation
Business Transactions

As a condition for the award of any contract, grant, 
or incentive by the state, any political subdivision 
thereof, or any state-funded entity to a business 
entity or employer that employs one or more 
employees, the business entity or employer shall 
not knowingly employ, hire for employment, or 
continue to employ an unauthorized alien within the 
State of Alabama.

ALA. CODE §31-13-9(a) (1975)
(amended by Ala. Act 2012-491)
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Ala. Code §31-13-9(a)
Scope

• Applies to business entities and employers that 
employ one or more employees [in Alabama]
• Applies to award of any contract, grant, or 

incentive by LEAs

45
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What is a Business Entity?
Ala. Code §31-13-3(2) (1975)

• Any person or group of persons performing or 
engaging in any activity, enterprise, profession, 
or occupation for gain, benefit, advantage, or 
livelihood, whether for profit or not for profit. 

46

What is a Business Entity?
Ala. Code §31-13-3(2) (1975)

Business entity shall include, but not be limited to, the 
following:

▫ a. Self-employed individuals, business entities filing 
articles of incorporation, partnerships, limited 
partnerships, limited liability companies, foreign 
corporations, foreign limited partnerships, foreign limited 
liability companies authorized to transact business in this 
state, business trusts, and any business entity that 
registers with the Secretary of State.
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What is a Business Entity?
Ala. Code §31-13-3(2) (1975)

▫ b. Any business entity that possesses a business 
license, permit, certificate, approval, registration, charter, 
or similar form of authorization issued by the state, any 
business entity that is exempt by law from obtaining such 
a business license, and any business entity that is 
operating unlawfully without a business license.
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Who is an Employer?
Ala. Code §31-13-3(5) (1975)

Any person, firm, corporation, partnership, joint 
stock association, agent, manager, representative, 
foreman, or other person having control or custody 
of any employment, place of employment, or of any 
employee, including any person or entity employing 
any person for hire within the State of Alabama, 
including a public employer. This term shall not 
include the occupant of a household contracting 
with another person to perform casual domestic 
labor within the household.
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What is a Contract, Grant, or Incentive?

• Contract, grant, or incentive was not defined in 
the Act
• The word “award” is also not defined in the Act
• Ala. Act 2012-491 clarified that “contract” only 

means contracts competitively bid
• Presumably all “grants” and “incentives” (not 

defined) are included regardless of threshold 
under bid law
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Guidance from State Comptroller

• For the purposes of this law, "award" is 
understood to be the action taken as the result 
of a formal procurement process that results in 
an "award", such as an Invitation To Bid or a 
Request For Proposals.

[Memorandum of January 6, 2012]
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Contracts

“By signing this contract, the contracting parties 
affirm for the duration of the agreement, that they 
will not violate federal immigration law or knowingly 
employ, hire for employment, or continue to employ 
an unauthorized alien within the State of Alabama.  
Furthermore, a contracting party found to be in 
violation of this provision shall be deemed in breach 
of the agreement and shall be responsible for all 
damages resulting therefrom.

ALA. CODE §31-13-9(k)
(as amended by Ala. Act 2012-491)
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E-Verify, Vacancies & Posting Law
Alabama’s Posting Law
ALA. CODE §16-22-15

• Have to post a notice of vacancy for each position
• Post notice in conspicuous place at each school 

campus and worksite OR on the board website (new 
law)
• Electronic notification for those who request it.
• Posted at least 7 days (14 for supervisory, 

managerial, or otherwise newly created positions)
prior to filling position
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E-Verify, Vacancies & Posting Law

Posting – Content of Notice
1. Job description and title
2. Required qualifications
3. Salary schedule and amounts
4. Information on where to submit application
5. Deadline for applying
6. Other relevant information

54
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E-Verify, Vacancies & Posting Law

Emergencies
• Board may adopt policies to ensure safety and 

welfare of students during dire emergencies
• “Dire emergency” exception, but can delay 

posting only temporarily to “reasonably meet the 
conditions of the emergency”
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E-Verify, Vacancies & Posting Law
Attorney General Interpretations

• Adding of duties, salary, and title resulted in new position –
requiring posting (Ala. Op. Atty. Gen. 2001-164)

• Swapping positions (e.g. principal to principal) does not 
trigger posting law

• When there is a vacancy (retirement, resignation, or 
leaves), posting law implicated (Ala. Op. Atty. Gen. 2002-
069)

• Reduction-in-force – elimination of positions – no posting 
necessary, even if there are lateral transfers (Ala. Op. Atty. 
Gen. 2002-069)
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Title VII Discrimination

• Title VII of the Civil Rights Act of 1964 prohibits 
employers from discriminating in employment on 
the basis of:
▫ Race
▫ Color
▫ Religion
▫ Sex
▫ National origin

57
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Title VII of the
Civil Rights Act of 1964
• Title VII makes it illegal to discriminate in any 

aspect of employment, including:
▫ Hiring and firing;

▫ Compensation; assignment or classification/segregation or employees;

▫ Transfer, promotion, layoff or recall;

▫ Job advertisements;

▫ Recruitment;

▫ Testing;

▫ Use of company facilities;

▫ Training and apprenticeship programs;

▫ Fringe benefits;

▫ Pay, retirement plans and disability leave; or

▫ Other terms and conditions or employment. 
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Title VII of the
Civil Rights Act of 1964

▫ Harassment - race, color religion, sex or national 
origin;

▫ Retaliation - filing a charge or discrimination, 
participating in an investigation or opposing 
discriminatory practices;

▫ Employment decisions based on stereotypes or 
assumptions about individuals of a certain sex, 
race, age, religion or ethnic group and;

▫ Denying employment opportunities to a person 
because of marriage to, or association with, an 
individual of a particular race or national origin. 
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Title VII Discrimination

• A plaintiff/complainant must file a charge of 
discrimination with the EEOC within 180 days of 
the alleged discriminatory act.  
• The EEOC issues a Right to Sue letter.  Title VII 

requires that the plaintiff file a civil action within 
90 days after receipt of the EEOC Right to Sue 
letter.
• “Direct evidence” of discrimination (i.e., you can 

have the promotion because I do not like 
working with women).
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Title VII Discrimination

• Most cases are “circumstantial” cases, which 
means that based on all the facts, it would seem 
that discrimination was the reason for an 
employment decision.  In these cases, to 
establish a prima facie case under Title VII, the 
Plaintiff must prove the following:
▫ belong to a protected class
▫ was qualified for the position they applied or held
▫ they were subjected to an adverse job action
▫ they were replaced by someone outside the protected 

group
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Title VII Discrimination

• The burden shifts to the defendant to articulate 
some legitimate non-discriminatory reason for 
the employment decision.  If a legitimate, non-
discriminatory reason is established by the 
employer, the burden shifts back to the 
employee to prove that the alleged legitimate 
reason is a front or pretext to hide 
discrimination.
• Referred to as the McDonnell-Douglas burden 

shifting analysis
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Equal Pay Act

• No employer shall discriminate between 
employees on the basis of sex by paying wages 
to employees in such establishment at a rate 
less than the rate at which he pays wages to 
employees of the opposite sex, for equal work 
on jobs which require equal skill, effort, and 
responsibility, and which are performed under 
similar working conditions.
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Equal Pay Act

• The EPA permits difference in wages when such 
difference is based upon
▫ seniority system
▫ merit system
▫ a system which measures earnings by quantity or quality of 

production
▫ differential based on any other factor other than sex 
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Equal Pay Act

• A plaintiff must show equal works on jobs 
requiring:
▫ Equal skill
▫ Effort
▫ Responsibility
▫ Performed under similar work conditions
▫ Jobs must be substantially equal, not identical
▫ Actual job requirements are determinative, not job titles or classifications
▫ Overall job forms basis of comparison, not individual segments
▫ Requirements of equal skill, effort, and responsibility cannot be 

aggregated to establish equal work
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Sexual Harassment
Three Areas Where  it is a Concern

1. Teacher/Student

Interaction

3. Co-employee 
Interaction

2. Student/Student 
Interaction

66
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Sexual Harassment
Prohibited by . . .

Title IX –
Students and 
Employees

Title VII –
Employees Only

State Law –
Both (individual 

liability)

Civil Rights 
Laws –

Students and 
Employees
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Title VII / Title IX
Differences

Title IX
• No procedural prerequisites
• Employees and students
• OCR and court enforcement

Title VII
• EEOC Charge
• Applies to employees only
• EEOC/court enforcement
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Sexual Harassment
What is it?

• Unwelcome sexual advances

• Requests for sexual favors

• Other verbal and physical conduct if . . .

▫ Submission to conduct is made a term or condition of 
employment or educational benefits (either explicitly or 
implicitly) 

▫ Submission to or rejection of conduct factors into 
employment discrimination or educational benefits 

▫ Conduct unreasonably interferes with individual’s job 
school-related performance or creates an intimidating, 
hostile, or offensive working or educational environment

69
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“Unwelcome” Conduct

• Consensual sexual conduct is not harassment
BUT

• Should assume conduct toward or with a 
student is always unwelcome
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Nature of Conduct

• Conduct must be sexual or gender based

• Not limited to touching, “dirty talk,” or 
improper propositions

• May be subtle

• Not dependent on the gender or the sexual 
orientation of harasser or the person being 
harassed
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What Types of Conduct are we 
Talking About?

• Physical Contact
▫ Sexual touching
▫ Sitting in laps
▫ Back and shoulder rubs
▫ Kisses and hugs
▫ Other touching

72
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What Types of Conduct are we 
Talking About?

• Inappropriate language
▫ Overtly sexual language
▫ Suggestive language, innuendo
▫ Discussions about sex or 

relationships
▫ Anatomical discussions
▫ Whistling, hooting
▫ Expressions
▫ Notes, gestures
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Title IX

Teacher-on-Student Harassment

Peer (student-on-student) Harassment

Co-employee Harassment
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Title IX - Liability

There has to be knowledge

and deliberate indifference

75
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Title IX - Liability

• In employment context, will analyze using Title 
VII template

• In student context, the standards are different, 
and notice and quick action is essential
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Title IX - Liability

• Can’t rely on Faragher defense (this is 
when there was a policy and a way to 
report but the person did not take 
advantage of it) 

BUT

• Aren’t responsible for what you didn’t 
know (blissful ignorance doesn’t count)
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Sexual Harassment of Students
A Serious Matter  with Serious Consequences . . .

1. Loss of job

2. Loss of certification

3. Loss of reputation

4. Loss of family

5. Civil liability

- no insurance coverage

6. Criminal Liability

- jail, sex offender registration

78
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Age Discrimination

• The Age Discrimination in Employment Act 
(“ADEA”) was enacted by Congress with the 
express intent to prohibit arbitrary discrimination 
in employment and to promote employment of 
America’s older population based on ability 
rather than age. 
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Age Discrimination

• The current law protects all employees over the 
age of 40 who are employed by an employer 
subject to the ADEA.  The law generally 
prohibits an employer from compelling an 
employee to retire due to age subject to a very 
narrow exception.
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Age Discrimination

• To establish a claim under the ADEA, a plaintiff 
must prove the following: 
▫ membership in the protected class (i.e., over the age of 40); 
▫ the employee was qualified or performing up to the 

employer’s expectations, but nevertheless was either not 
hired or was subjected to an adverse personnel action; 

▫ job was given to a younger employee or a younger 
employee was treated more favorably; and 

▫ the plaintiff had the same qualifications as the younger 
employee.
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Americans With Disabilities Act

• The ADA protects employees and prospective employees with 
disability from discrimination by employers based on their 
disabilities.  All boards of education in Alabama are subject to the 
ADA since all boards have more than fifteen employees. 
• The ADA prohibits employers from engaging in discriminatory 

and other unlawful practices in the hiring, managing and 
termination process of disabled individuals and imposes an 
affirmative obligation on employers, in some instances, to 
reasonably accommodate disabled applicants and employees. 
• Employee must request the accommodation.
• To fall within the scope of the ADA, a person must have a 

disability and be a qualified employee or applicant. 
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Americans With Disabilities Act

• “Disability” is defined as follows:
▫ a physical or mental impairment that substantially limits one 

or more major life activities; 
▫ a record of such impairment; or 
▫ being regarded as having an impairment.

In addition, the employee or applicant must be capable of 
performing the essential job functions with reasonable 
accommodations if necessary. 
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Americans With Disabilities Act
• In pre-employment inquiries, the employer is 
▫ prohibited from asking questions concerning an individual’s 

disability or questions likely to illicit information about an 
individual’s disability.

▫ The employer is permitted to determine whether the 
employee can perform the functions of the job.  Focus 
should be on the specific job related functions when 
interviewing applicants.  

▫ The ADA permits an employer to establish job related 
qualifications standards, but those standards must not 
screen out or tend to screen out individuals on the basis of 
a disability unless they are job related and consistent with 
business necessity.
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Americans With Disabilities Act

• What are Major Life Activities?
▫ Major life activities are those basic activities that the 

average person in the general population can perform with 
little or no difficulty.  These include caring for one’s self, 
performing manual tasks, walking, sitting, standing, lifting, 
reaching, seeing, hearing, speaking, breathing, learning, 
working, thinking, concentrating and interacting with other 
people.  More recently, the Supreme Court has determined 
that the “ability to procreate” is a major life activity.
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Americans With Disabilities Act

• The employer has a duty to reasonably 
accommodate an employee.

• The duty to accommodate is subject to 
exceptions and is excused when it imposes an 
“undue hardship on the employer.”
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Americans With Disabilities Act

• Reasonable accommodation does not include
▫ hiring additional employees; 
▫ creating a new job; 
▫ reallocating the “essential functions” of the job; 
▫ reallocating duties to other employees so they must 

work harder or longer than the impaired employee;
▫ allowing indefinite light duty; and 
▫ allowing an indefinite leave of absence. 
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Americans With Disabilities Act

• What constitutes Undue Hardship?
▫ Undue hardship is a defense generally defined as 

“requiring significant difficulty or expense.”  The criteria for 
establishing this defense include the:
 Size of the company;
 Size of the company’s budget;
 Nature of the company’s operation;
 Number of employees;
 Composition and structure of the workforce; and
 Nature and cost of the accommodation.
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Americans With Disabilities Act

• What constitutes “Undue Hardship”?
▫ Undue hardship refers not only to financial difficulty, but 

to accommodations that are unduly extensive or 
disruptive, or to those that would fundamentally alter the 
nature or operation of the business.
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FLSA
• Covers overtime and minimum wage
• Applies to “non-exempt” employees
• Enforced by the Department of Labor
• Private suits are permitted
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FLSA
Overtime Basics

 1 ½ times regular rate of pay

 Only for more than 40 hours in week

 Paid as cash or time off 
(compensatory time)

 Regular rate includes all pay
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Regular Rate

Remember the fundamentals

All Compensation Earned
=  Regular Rate

All Time Worked
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Is Overtime Due ?
Calculating Hours Worked

• Overtime must only be paid if more than 40 hours are 
worked in a work week 
- Work Week – Sunday - Saturday 

• Only count compensable hours, NOT including 
holidays, vacation or sick leave
• Work hours can NOT be averaged across two or 

more weeks to avoid overtime:
- It is NOT acceptable to average work hours at the end of the month
- It is NOT acceptable to work over 40 hours in one week and take the 

time off, hour for hour, the next week
• Overtime does NOT accrue simply because an 

employee works beyond his/her regular schedule on 
a given day
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Exemptions

• Certain positions meet exemption criteria 
from FLSA regulations based on the 
nature of work performed and the amount 
and type of pay received
• Positions “exempt” under the FLSA are 

not entitled to overtime compensation 
regardless of the number of hours worked
• There are detailed tests for exemption
• Exemption tests are complicated –

decisions should not be made by local 
administrators or staff
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Application of Exemption Tests
The Ground Rules

• Job titles alone are insufficient to establish 
exemption

• Job descriptions alone are also insufficient 
to establish exemption

• Have to look at salary and duties performed

95

Exemption Categories 
Commonly Seen in Education

• Executive
• Administrative – regular and academic
• Professional

- Learned Professional – doctors, lawyers, 
teachers

- Creative Professional – artists, musicians, 
creative writers

- Computer Employee

96



33

Executive Exemption

1. Salary of at least $455.00 per week 
($23,660.00 per year); AND

2. Primary duty must be management; AND
3. Customarily and regularly direct the work of 

at least two or more other full time 
employees or the equivalent; AND

4. Authority to hire or fire, or the suggestions 
and recommendations as to hiring, firing, 
advancement, promotion or other change in 
status must be given particular weight
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Administrative Exemption

1. Salary of at least $455.00 per week 
($23,660.00 per year); AND

2. Primary duty is performance of office or 
non-manual work directly related to the 
management or general business 
operations of the employer; AND

3. Primary duty includes the exercise of 
discretion and independent judgment about 
matters of significance
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Administrative Exemption 
School Board Employees

Section 541.204 specifically addresses application 
of administrative exemption to educational 
establishments and prescribes a special test:
1. Salary of at least $455.00 per week or starting 

salary for teacher; AND
2. Primary duty is performing administrative 

functions directly related to academic 
instruction or training
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1. Salary of at least $455.00 per week 
($23,660.00 per year); AND

2. Primary duty is performance of work requiring 
advanced knowledge; AND

3. The advanced knowledge must be in a field of 
science or learning; AND

4. The advanced knowledge must be customarily 
acquired by a prolonged course of specialized 
intellectual instruction

Learned Professional Test
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1. Salary of at least $455.00 per week 
($23,660.00 per year); AND

2. Primary duty is performance of work 
requiring invention, imagination, 
originality or talent in a recognized field 
of artistic or creative endeavor

Creative Professional Test
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Exempt Not Exempt

• Certificated personnel
▫ Teachers
▫ Principals
▫ Directors

• Executive Level Employees
▫ Superintendent
▫ CSFO
▫ Other Directors

• Administrative Employees
• Nurses (R.N.’s)
• Chefs
• Accountants

• Administrative Aides
• Bookkeepers
• Custodians
• Maintenance Crews
• Bus Drivers
• LPN’s and other nurses with 

two year degree or less
• Cooks

Exemption Examples
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Exempt Positions
A few things to remember . . .

• NOT eligible for overtime compensation
• Can still be required to complete time records
• Board can still schedule work hours
• Exempt employee pay NOT subject to hourly 

pay deductions, except for:
- Major workplace rule violation
- Unapproved leave of absence
- Exhaustion of accrued leave or FMLA
- Mandatory furlough for budgetary reasons

• Exempt employees may be required to use 
accrued leave to cover work absences
• Improper pay reductions can render employee

non-exempt
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Dual Employees

• Two jobs – can result in more than 40 
hours
• Don’t calculate based on the job which 

“caused the overtime”
• Use a blended rate, have to custom 

calculate
• Salary schedule/agreements become 

important
• Perhaps instead establish hourly rate 

and pay overtime
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Volunteers

• Cannot waive overtime
• Cannot volunteer for same type of 

services which employee is employed to 
perform
• Volunteers can be paid a nominal amount 

to cover expenses and for their time and 
trouble
• Be careful with employees who 

“volunteer”
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Substitutes

• Avoid using employees as substitutes
• Think of it as two jobs
• Especially substitute bus drivers
• Can cause recordkeeping problems
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Lump Sum Payments

• Lump sum payment counts as additional 
base compensation
• If results in overtime, have to pay 

overtime on the lump sum
• Lump sum cannot serve as the overtime 

compensation
• Can substantially raise the hourly rate
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Keeping Time

• Can use timesheets or electronic means
• Either way, must have ability to record all 

time worked
- Bus drivers
- Weekend Work
- Special projects
- Start time and end times for work
• Sign in and out for lunch/breaks
• Employer’s responsibility for maintaining 

time records
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Compensable Work Hours

• All hours an employee is required to work, 
including idle and certain on-call times
• Waiting time is work time if period of waiting 

is : 
- Unpredictable
- Short duration
- Employee unable to use time effectively for own 

purposes
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Calculating Time - Substitutes

• Need a time sheet for substitutes
• Conventional method is to have sub sign in 

on employee’s time sheet
• Cannot track time (no place to put it), much 

less number of days worked
• Complication – when employee (bus driver, 

etc.) substitutes, no centralized way to track 
hours worked until it is too late
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Meeting and Training Time

• Mandatory meeting/training time is work time
• Voluntary training during work hours is work 

time, IF:
- Approved by appointing authority
- Directly related to employee’s job
- Designed to enhance employee’s performance
• Voluntary training after hours to gain additional 

skill or knowledge is NOT work time, even if 
job related
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Travel Time

• Ordinary travel to and from work is NOT
work time
• Travel from work site to work site is 

work time
• When required to travel substantial 

distance to perform a job away from 
regular work site, travel is work time
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Calculating Time – Lunch Breaks
• Lunch breaks – bona fide lunch breaks of more 

than 30 minutes
- If on duty, have to pay
- If interrupted, have to pay
- Good idea to have employee sign out for lunch

• Other breaks
- If less than 20 minutes, compensable

• Cannot count two 15-minute breaks as “lunch 
break”
• Breaks are not required by FLSA
• Remember, overtime is by week, not by day

- Don’t automatically get overtime for missing 
lunch
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Compensatory Time

• Boards may offer compensatory time in lieu 
of cash payments
• Comp time is NOT leave, but a form of 

compensation:
- Entitled to use time as if using cash compensation
- Must be able to use for personal use
- Appointing authority may require use of comp time but 

cannot cause employee to forfeit annual leave at end 
of fiscal year

• Have to have agreement with employee in 
advance (before overtime is worked)
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Compensatory Time

• “Paid” at 1.5 times 
- Get 1.5 hours comp time for every hour of 
overtime

• Employee is to use for personal use
• Cannot say no to use, unless the 

absence would unduly disrupt business
• Can require comp time to be used
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Minimum Wage

• Current federal minimum wage is $7.25

• Covered non-exempt employees must be 
paid not less than minimum wage for all
hours worked

• Measure by week – divide compensation by 
number of hours worked in week
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Minimum Wage and Schools

• Most Board employees are paid salary – we 
don’t often pay much attention to minimum 
wage
• Can creep up, especially as minimum wage 

creeps up
• Caution:  Employees paid a salary and also 

paid a lump sum for tasks
• Review substitute pay schedules, pay rates for 

field trips, “shuttle pay,” and supplements (for 
support personnel)
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Self Audit

• Coordinate a self audit practice with Central 
Office
• Set up a practice at local schools for 

principals – once a week, review time 
sheets for
- Anomalies
- Too much consistency
• Do during the week – if you catch it at 

payroll time, can be too late
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Monitor Time Entry

• Every so often, monitor time entry
- Either as time is entered or just afterward
• Don’t delegate this

- Have principal do it from time to time
• Will deter fraudulent entry and provide 

basis for testimony, if needed
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Substitutes

• Get a good substitute tracking system in 
place
• Watch for employees substituting –

especially bus drivers
• Watch for substituting at different schools
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Communication

• Communicate expectations to employees
• Document those expectations
• Be vigilant in following up when expectations 

are not met
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Family and Medical Leave Act
(FMLA)

• Federal Law – passed by Congress
• Covers all public agencies and some private 

employers
• Provides leave for certain employees
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Enforcement and Guidance
• United States Department of Labor enforces
• In 2016, DOL issued comprehensive guidance in 

a user friendly format

• https://www.dol.gov/whd/fmla/employerguide.pdf
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Eligibility for FMLA

(1) The employee must have worked for the Board 
at least 12 months

AND
(2) Employee must have worked at least 1,250 

hours during the 12 months prior to the start of 
the leave
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• Employee must have 12 months “history” with 
Board
• Often looked at in terms of weeks – 52 weeks
• Does not have to be 52 full weeks – instead, just 

have to work part of those weeks
• Test is whether employee was on payroll, even if 

not actively working
• Leave can count toward the 52 weeks

12 Months With Employer
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Hours Worked 
Second Part of Eligibility Test

1,250 hours in 12 months  is the eligibility 
threshold.  How do you get to 1,250?
• In calculating whether an employee worked 1,250 

hours, only count the hours actually worked

- No credit for holidays, vacation, paid or

unpaid leave

• Calculation method – Fair Labor Standards Act 
principles

• Count back from the date leave commences
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Establishing the “Hours Worked”

• Have to keep accurate records – time sheets
• If  Board does not have accurate records, 

burden is on Board to establish the employee 
did not meet the threshold
• Full-time teachers are deemed “to meet the 

1,250 hour test,” unless the Board “clearly 
demonstrates” the employee did not work 1,250 
hours
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FMLA Leave
Does the Reason Qualify?

• Birth and care of newborn or adoption
• Serious health condition of employee
• Serious health condition of family member of 

employee
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Birth and Care of Newborn

• Applies to mothers and fathers
• Applies to adoption and children in foster care
• Covers “placement” and application periods for 

adopted and foster children
• Entitlement ends after first year
• If both father and mother are employees, get 

combined leave of 12 weeks
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Serious Health Condition

Illness, injury, impairment, or physical or mental condition that  involves:
1. Inpatient care (overnight care) and follow up care 

2. Continuing treatment by health care provider due to incapacity  of more than 
three (3) consecutive days and any follow-up care that also involves:

(a) two or more visits to health care provider, or 

(b) one visit to provider which results in a regimen of continuing treatment

3. Pregnancy

4. Incapacity due to a chronic , serious health condition, such as asthma, 
diabetes, epilepsy, etc.

5. Permanent or long-term incapacity for which treatment may not be effective

6. Absence to receive multiple treatments for a condition that would require 
more than 3 days of incapacity if left untreated (chemo, physical therapy, 
dialysis)
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Serious Health Condition
Regulatory Clarification

• “Continuing treatment” definition requires 3 
consecutive days of incapacity AND either two 
follow up visits OR one follow up visit which 
results in a continuing regimen of care
• Under the rule, the two follow up visits have to occur within 

30 days, with the first visit within 7 days of first day of 
incapacity

• If the “continuing regimen of care” applies, the first visit 
must have occurred within 7 days of first day of incapacity

• “Chronic health conditions” require at least two 
periodic visits to health care provider per year in 
order to trigger the Act
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What Does All That Mean?
What Qualifies?
•Hospital stays

•Conditions which do not just come 
and go

• Pregnancy

• Terminal diseases, Alzheimer’s, 
Parkinson’s, Multiple Sclerosis, etc.

•Asthma, diabetes, epilepsy or other 
condition which may be controllable 
but does not go away

•Multiple treatments for the above 
treatments

What Doesn’t Qualify?
•Routine physical exams, eye exams, dental 

exams

•A regimen of continuing treatment 
involving merely the taking of over-the-
counter medications, bed rest, exercise, 
drinking fluids or other common treatment 
options

•Cosmetic treatments such as skin blemish 
treatments and plastic surgery  (although 
complications from that may qualify)

•Common cold, flu, ear aches, upset 
stomach, minor ulcers, headaches, routine 
dental problems

•Absence due to substance abuse UNLESS 
it is treatment by a health care provider for 
that abuse
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Doctor’s Excuses
Can We Ask for Proof?

• Yes, employer can require certification related to 
serious medical conditions
• Employer has to give the employee at least 15 

calendar days to get the certification

133

Certification - What is Sufficient?

Certification “shall be sufficient” if it states:
• The date the condition commenced

• Probable duration of condition

• “Appropriate” medical facts

• If care is for family member, statement that care is needed 
and estimate of time to provide care

• For serious health care of employee, statement of inability to 
perform job

• In case of intermittent leave, statement of medical necessity 
of the time and dates of future treatment

• In case of intermittent leave for family member, statement of 
necessity and schedule
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Certification – What is Sufficient?
Some Changes in New Rule

• Limits those who can ask for certification to a 
health care provider, Human Resources 
professional, a leave administrator, or management 
official, but CANNOT be immediate supervisor
• May only ask for information on the certification 

form
• If certification is incomplete, specify what is missing 

in writing and give employee 7 days to cure the 
deficiency

[* Department of Labor has a form *]
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Second Opinions

• Board may get a second opinion when it “has 
reason to doubt the validity of the certification”
• Board gets to choose the doctor
• Board has to pay for the doctor
• If Board’s doctor and employee’s doctor 

disagree, can get a tiebreaker opinion from a 
third doctor chosen by the Board and the 
employee
• Third opinion is final and must be paid for by the 

Board
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Who Counts as a 
Health Care Provider?

• Licensed physicians

• Licensed podiatrists, dentist, psychologists, 
optometrists, and chiropractors (for limited purposes)

• Nurse practitioners, midwives, and clinical social 
workers

• Christian Science practitioners

• Any health care provider recognized by the Board or 
by PEEHIP

• Foreign providers (review rules carefully in that 
instance)
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Immediate Family Member

• Can take leave to care for an immediate family 
member with a serious health condition
• Employer may request reasonable 

documentation concerning the family 
relationship
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Who counts as a family member?

- Spouse:  Husband or wife, as defined or recognized 
under state law for purposes of marriage – can include 
common law spouses

- Son or Daughter: Includes adopted children, 
stepchildren, child of person “in loco parentis” either 
under 18 or over 18 and “incapable of self care 
because of a mental or physical disability

- Parent: Biological parent or “in loco parentis”

(“in loco parentis” means those who brought up and raised the 
child; does not include parents “in law”)
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Military Family Leave
Two Types

• Military Caregiver Leave

• Qualifying Exigency Leave
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Taking FMLA 
How Does it Arise?

1. Employee gets sick or hurt

2. Employee does not make it to work

3. Wants to use sick leave or OJI

4. Stays out for a considerable time

5. Runs out of sick days

6. Tries to join sick leave bank

7. Completely out of days – asks about FMLA leave

8. Coworkers report employee seen cutting grass or at another job

9. Board asks for certification

10. Doctor’s letter is insufficient – not very specific

11. Board denies leave

12. Employee doesn’t come to work

13. Employee is terminated
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How to Make the FMLA Process 
Smooth (and Legal)

Make expectations clear
and be sensitive, thoughtful

and deliberate

142

Making Expectations Clear
Required Types of Employer Notice

• General FMLA Notice
• Eligibility Notice
• Rights and Responsibilities Notice
• Designation Notice
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Making Expectations Clear 
Notice of FMLA Rights
General FMLA Notice - Poster

• Post notice “explaining the Act’s provisions and 
providing information concerning filing 
complaints”
• Must be posted prominently
• Can use Department of Labor’s notice
• Can be electronic
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Making Expectations Clear 
General Notice of FMLA Rights
Written Guidance

• If have handbook or other written guidance on 
leave or benefits, have to include FMLA 
information

• If the Board does not have a handbook, policy or 
manual, still have to provide “written guidance” –
may be distributed upon hiring

• Can use Department of Labor publications

• May be distributed electronically
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Making Expectations Clear
Eligibility Notice

• Required when FMLA requested or when 
employer finds out leave may be FMLA 
qualifying
• Must inform of eligibility within 5 business days
• Don’t have to do for subsequent requests in 

same 12 month period, if eligibility status is the 
same
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Making Expectations Clear
Eligibility Notice - Contents

• Whether employee is eligible
• If not, the reason why not – number of months 

worked, number of hours worked, whether 
employee number is met
• Can be oral or in writing – DO IT IN WRITING

* May use Department of Labor Form *
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Making Expectations Clear
Rights and Responsibilities Notice

• Must include with eligibility notice
• If leave has already begun, must be mailed 

to address of record
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Making Expectations Clear 
Rights and Responsibilities Notice - Contents

• Must be in language employee can read

• Must include
• That leave will count against entitlement

• Certification requirements and consequences of failing to submit

• Substitution of paid leave provisions (whether required and conditions)

• Any co-pay requirements for health insurance and consequences

• “Key employee” provisions

• Right to be restored to job

• Potential liability for premiums if fail to return to work

• Department of Labor has prototype notice

• Optional - may include information about periodic reporting and intent 
to return to work, but not required
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Making Expectations Clear
Rights and Responsibilities

• If information in Rights and Responsibilities notice 
changes, have to provide notice of changes
• “Employers are also expected to responsively 

answer questions from employees concerning their 
rights and responsibilities under the FMLA”
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Making Expectations Clear
Designation Notice

• Employer’s responsibility to designate as FMLA –
qualifying within 5 days of receiving enough 
information to determine if leave qualifies
• Only one notice required per reason per 12 months 
• Must be written 

* May use Department of Labor Form *
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Making Expectations Clear
Designation Notice - Contents

• Whether FMLA qualifying

• Substitution of paid leave

• Fitness for duty/return to work requirements (including 
essential functions) unless in handbook – then can be 
oral notice

• Amount of leave counted against FMLA entitlement (if 
known)

• If not known, at time of designation notice, required upon 
request of employee

▫ May be communicated orally or in writing – can use pay 
stubs
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Notice of FMLA Rights

• Cooperation required – employer expected to 
“responsively answer questions”
• Consequences of failure to follow notice 

provisions – cannot take action against 
employee for failure to comply with any 
provision required to be set forth in notice
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The Flip Side . . .

• Employee also has a responsibility to provide 
notice

and
• The notice has to explain the reasons for the 

needed leave
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Notice of Leave by Employee
Foreseeable Leave

• General Rule – Employee must provide 30 days 
notice if need for leave is foreseeable
• Notice does not have to specifically request 

FMLA leave,  BUT has to be sufficient to apprise 
Board of need for “FMLA qualifying” leave
• If not clear, regulations place burden on 

employer to ask for more details so it can make 
the determination
• Can be verbal
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Notice of Leave by Employee
Foreseeable Leave

• Scheduling procedures or intermittent leave -- should 
consult with employer so as not to “disrupt unduly” 
operations

• May require reasons for leave, anticipated duration 
and anticipated start

• Consequence : New regulations say leave may be 
“delayed or denied” if employee fails to follow notice 
requirements and no unusual circumstances justify the 
failure

• Regulations do not prescribe when may delay and 
when may deny-be careful!
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Notice of Leave by Employee
Unforeseeable Leave

• General Rule – employee must provide notice 
“as soon as practicable” under the facts and 
circumstances of the individual case
• Employer policies generally establish what is 

practicable
• In person, telephone, telegraph, facsimile or 

electronically
• Can be given by employee or “spokesperson”
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Notice of Leave by Employee
Unforeseeable Leave

Contents of Notice

• Sufficient information to determine whether FMLA 
applies, including:
 That condition makes unable to do job

 Pregnant or hospitalized

 Under continuing care of doctor

 For military, employee is on active duty or call to active duty

 Specific reasons under regulations

 Anticipated duration of leave

 If for care of family, that condition renders family member 
unable to care for self
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Notice of Leave by Employee
Unforeseeable Leave

• First request need not mention FMLA
• After FMLA has been provided, employee must 

mention qualifying reason or FMLA – not 
enough just to call in “sick” without more 
information
• If employer cannot tell, employer shall ask for 

more information
• Failure to respond to employer request may 

result in denial of FMLA protection
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Designation of Leave

• Once employee gives notice of need for leave, 
employer should respond promptly – make a 
decision and communicate it or ask for more 
information
• FMLA regulations require an employer to 

designate leave as “FMLA qualifying” 
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Penalty for Failure to Designate Leave
New Regulations

When employee suffers individualized harm due 
to a failure to designate leave or provide notice, 
employer may be liable for interference with 
rights or other legal theories which are not 
specified
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Payment for Leave

• FMLA leave is unpaid leave

• School boards have paid leave options for employees -
can require employees to use paid leave when taking 
leave under FMLA 
• In that case, state and local level leave and FMLA 

leave will run concurrently
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Benefits

• Even though FMLA provides for unpaid leave, 
have to continue benefits on same terms as 
before leave
• Most notable benefit – health insurance
• Same terms and conditions

- Board funds its portion

- If family coverage, employee has to pay his
or her share

• Retirement plans, savings plans, elective plans
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Intermittent Leave

• FMLA does not require that leave be taken all at 
one time -- it may be taken “intermittently” under 
certain circumstances
• For birth or adoption, only available, if agreed to
• If due to serious health conditions of employee or 

family member, has to be a medical need
• Medical need must be best accommodated through 

intermittent schedule
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Intermittent Leave - Schools

• Special rules for schools – instructional 
personnel
• 20% rule – If the leave will cover more than 20% 

of the total number of days in the leave period, 
can require employee to:

1. Take leave for particular periods, or
2. Transfer the employee to a position where it is 

easier to accommodate intermittent leave
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FMLA Leave – Schools
End of Academic Term Rules

• More than 5 weeks before end of term, may require 
employee to take leave through end of term, if:
A. Leave is more than 3 weeks or 
B. Would return within 3 weeks of term end

• Less than 5 weeks before end of term, may require 
employee to take leave through end of term, if:
A. Leave is more than 2 weeks or 
B. Would return within 2 weeks of term end

• Less than 3 weeks before end of term, may require 
employee to take leave through end of term, if leave 
is longer than 5 working days

166

Job Restoration

• Employee entitled to be returned to same or 
equivalent position upon return from FMLA
• Equivalent position = virtually identical in terms 

of pay, benefits and conditions, including 
privilege and status
- If no longer qualified because missed a course, 

renew license, etc., have to give time
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Equivalent Position
Pay

• Entitled to cost of living and other unconditional 
pay raises
• Entitled to position with similar overtime
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• Must be resumed at same level as when leave 
started
• Can not require “requalification” or re-enrollment
• Not required to permit accrual of additional 

benefits  (seniority, retirement, sick days) while 
on leave

Equivalent Position Benefits
Benefits
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• Must be reinstated to same or geographically 
proximate work site (unless employee requests 
or agrees to another)
• Same or equivalent work schedule
• Same or equivalent opportunity for bonuses, 

profit sharing and similar payments

* * 
No greater right to job or benefits than if he or she 
had been continually employed

Equivalent Position
Terms and Conditions 
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Fitness for Duty Certification
Serious Health Concerns

• Can adopt uniformly-applied policy for similarly situated 
employees to provide certification that they are able to 
resume work

- Similarly situated = same occupation or same 
health condition

• Employer may require certification to specifically address 
employee’s ability to perform essential functions of 
employee’s job

- In that case, have to provide a list of functions
• Can require certification for intermittent leave where 

reasonable job safety concerns exist (up to every 30 days)

• If requiring fitness duty or “return to work” certification, have to 
advise employee of requirement in designation notice
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Retaliation / Interference With Rights

• Interference with rights 
• unlawful to “interfere with, restrain, or deny the  exercise  

of or the attempt to exercise,” rights under FMLA
• Discrimination

• cannot discharge or discriminate for asserting  FMLA 
rights

• cannot fire or discriminate for filing a charge or making 
complaints under FMLA, for participating in an 
investigation, or for testifying about FMLA  rights

• Key provision of the Act
• Can subject Board to damages, monetary losses, 

liquidated damages, equitable relief (which can include 
promotions and reinstatement) and fees and costs
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Technology Basics

The Child Internet Protection Act (“CIPA”)

CIPA imposes requirements on any school or 
library that receives funding for Internet access or 
internal connections from the E-rate program.  
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Technology Basics

Schools and library subject to CIPA:

• Must certify that they have an Internet safety policy, 
including protection (to block or filter) pictures that 
are obscene, pornographic, or harmful to minors.
• Are required to educate minors about appropriate 

online safety including cyberbullying and interacting 
with others on social networking sites and in chat 
rooms.
• Are required to adopt and enforce a policy to monitor 

online activities of minors.
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Technology Basics

• Are required to adopt and address a policy 
implementing
▫ Access by minors to inappropriate content on the 

Internet
▫ The safety and security of minors while using e-

mail, chat rooms, or any form of electronic 
communication

▫ Unlawful activities (hacking)
▫ Use of personal information regarding minors
▫ Restricting access of materials deemed harmful to 

minors
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Technology Basics
▫ Act promptly and thoroughly in response to suspected 

violations, especially those involving sexual misconduct 
(objective is to get to the truth, not to “protect” or 
“exonerate” the school employee).

▫ Strongly discourage all employees from using technology to 
communicate with students except for legitimate, school-
related purposes and to limit use of all technology in school 
setting (or with school equipment) to identifiable, school 
related purposes and applications.

▫ Ensure software and procedures are in place to protect the 
security and integrity of technology systems, including 
monitoring of computer/technology use, purchasing and 
updating virus protection software and maintaining an up to 
date list of websites to be filtered.
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Technology Basics

• Beware of:
Fourth Amendment search and seizure, privacy issues

▫ General standard for student searches:  
Reasonable Grounds

“[T]he legality of a search of a student should depend simply on the 
reasonableness, under all the circumstances, of the search.  
Determining the reasonableness of any search involves a twofold 
inquiry: first, one must consider ‘whether the...action was justified at 
its inception,’ second, one must determine whether the search as 
actually conducted ‘was reasonably related in scope to the 
circumstances which justified the interference in the first place.’” 
New Jersey v. T.L.O., 469 U.S. 325, 341 (1985) (internal citations 
omitted).
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Technology Basics

▫ General standard for employee searches:  Educational 
Interest vs. Employee’s Privacy

 The reasonableness of a job-related search or seizure by a supervisor 
rests on whether educational interests outweigh the employee’s 
expectation of privacy.  See, e.g., Gillard v. Schmidt, 579 F.2d 825 (3d 
Cir. 1978).  The 4th Amendment prohibits a school official from 
arbitrarily invading a teachers’ personal effects, but courts have 
recognized an overriding school interest in some situations.  See, e.g., 
Alinovi v. Worchester Sch. Comm., 777 F.2d 776 (1st Cir. 1985).

 In a case involving a search by state hospital supervisors of an 
employee physician’s office, the Supreme Court acknowledged that 
though public employees have a reasonable expectation of privacy in 
their desks and files, a warrant is not required for work-related 
searches that are necessary to carry out the business of the agency.  
O’Connor v. Ortega, 480 U.S. 709 (1987).
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Technology Basics

General Recommendations – Policies 

• Draft an acceptable use policy that specifies that 
privacy is not guaranteed, that information on a Board 
computer is not private, that the content of Board 
provided e-mail is subject to review, and that the Board 
reserves the right to log computer activity.
• Secure and maintain employees’ and students’ written 

acknowledgment of review and understanding of 
policies, prohibitions, etc.  Most systems choose to 
have all users of Board-owned technology sign an 
acceptable use agreement.
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Technology Basics

First Amendment speech issues
▪ Board enjoys broad authority to control use and misuse of 

technology, especially when offending conduct takes place at 
school or with use of school technology, which is for Board 
use and purpose in educating students.

▪ Personal employee speech may be restricted by the school or 
board, but employees retain the right to speak freely on 
matters of public concern.  Connick v. Myers, 461 U.S. 138 
(1983), Pickering v. Board of Education, 391 U.S. 563 (1968).
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Technology Basics

▪ A school may restrict communication by school staff to work-
related purposes and it may similarly restrict Internet use.  
Urofsky v. Gilmore, 216 F.3d 401 (4th Cir. 2000).  “Since the 
need for Web access involves an employee in his capacity 
at work, the speech cannot possibly be considered ‘a matter 
of public concern’ entitled to First Amendment protection.  
The court concluded that professors have no individual, 
constitutional right to academic freedom that would prevent 
the state from regulating use of state-owned computers.”  
Regulating Employee Use of School Technology: Privacy 
Issues and Free Speech, Bruce W. Smith, NSBA Inquiry & 
Analysis, August 2001, citing Urofsky v. Gilmore, 216 F.3d 
401 (4th Cir. 2000).
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Possible Criminal Charges
Sexting

• Dissemination or display of obscene matter
• Possession of obscene matter
• Possession of obscene matter with intent to 

disseminate
• Permitting or allowing child to engage in 

production of obscene matter
• Production of obscene matter
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Criminal Charges
Sexting

• Possible state charges depending on nature of 
conduct 
• Potential for federal charges as well
▫ Sending to someone out of state
▫ Carrying a picture over state lines
▫ Posting on the internet
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What does this mean?
Sexting

• 16 year old girl, Meg, sends an inappropriate photo of 
herself to a 15 year old boy she likes, Rob, who has 
repeatedly asked her to send such a picture.  Rob 
then sends photo he received of Meg to his 18 year 
old cousin, Sam, who shows it to all of his friends. 
Principal Out-of-Luck receives a copy. He makes 
copies of photo for the S.R.O., School Group Director, 
Meg’s parent, and Student Services.
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What does this mean?
Sexting
• Meg – potentially guilty of:
▫ Production of an obscene matter
▫ Dissemination of an obscene matter
▫ 1 Class A Felony and 1 Class B Felony
▫ Charged as an adult b/c 16 yrs old & Class A
▫ 15 – 99 years possible in prison
▫ Mandatory registration / notification of sexual 

offender
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What does this mean?
Sexting
• Rob – potentially guilty of possession of an 

obscene matter and dissemination of an 
obscene matter
▫ Class C and Class B Felony
▫ Juvenile court jurisdiction b/c under 16
▫ Sex offender treatment through DYS
▫ Possibility of registration under the Sexual 

Offender Notification Act
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What does this mean?
Sexting
• Sam – potentially guilty of possession of an 

obscene matter and dissemination of an 
obscene matter
▫ Class B & Class C Felony
▫ Adult court jurisdiction
▫ 1 – 10 years + 2 – 20 years 
▫ Mandatory registration / notification of sexual 

offender 
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What does this mean?
Sexting
• Principal Out-of-Luck– potentially guilty of 

possession with intent to disseminate, 
production of an obscene matter, dissemination 
of an obscene matter
▫ 1 Class A / 2 Class B
▫ Adult court jurisdiction
▫ 2 - 2-20 years + , 15-99 years
▫ Mandatory registration / notification of sexual 

offender 

188

Why can’t this be handled in school?

• Teachers are under law a mandatory reporter
• ALA. CODE § 26-14-3
▫ States that, among others, teachers are required to report 

to DHR when a child is known OR SUSPECTED to be a 
victim of child abuse.  This includes sexual exploitation.

▫ Sexting is a form of sexual exploitation.
▫ Under this law DHR is required to report to local law 

enforcement as well
▫ Reciprocal sharing of information required 
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Equal Access Act

• Congress passed the Equal Access Act in 1984 
and amended it in 1998
• Equal Access Act prevents public high schools 

that receive federal financial aid from denying 
equal access to, or discriminating against, any 
student groups who wish to conduct meetings 
on the basis of the content of the speech at such 
meetings
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Equal Access Act

• Sponsors of the original Act intended to protect 
the right of religious groups to meet.  Congress, 
however, extended the protections of the Equal 
Access Act to political, philosophical or other 
types of speech.  Application of the Equal 
Access Act is not limited to the protection of 
religious clubs’ right to meet.  
• It prevents all content-based discrimination by 

public schools against student clubs seeking 
access to school premises.  

191

Equal Access Act

• 20 U.S.C. §4071. Denial of equal access prohibited
• (a) Restriction of limited open forum on basis of 

religious, political, philosophical, or other speech content 
prohibited.
• It shall be unlawful for any public secondary school 

which receives Federal financial assistance and which 
has a limited open forum to deny equal access or a fair 
opportunity to, or discriminate against, any students who 
wish to conduct a meeting within that limited open forum 
on the basis of the religious, political, philosophical, or 
other content of the speech at such meetings.
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Equal Access Act

“Limited open forum” defined
• A public secondary school has a limited open 

forum whenever such school grants an offering 
to or opportunity for one or more noncurriculum 
related student groups to meet on school 
premises during noninstructional time.
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Equal Access Act
Fair opportunity criteria

• Schools shall be deemed to offer a fair opportunity to students who wish to 
conduct a meeting within its limited open forum if such school uniformly 
provides that:

• (1) the meeting is voluntary and student-initiated;

• (2) there is no sponsorship of the meeting by the school, the government, or 
its agents or employees;

• (3)  employees or agents of the school or government are present at 
religious meetings only in a nonparticipatory capacity;

• (4) the meeting does not materially and substantially interfere with the 
orderly conduct of educational activities within the school; and

• (5) nonschool persons may not direct, conduct, control, or regularly attend 
activities of student groups.
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Equal Access Act
Construction of subchapter with respect to certain rights.
• Nothing in this subchapter shall be construed to authorize the United 

States or any State or political subdivision thereof:

• (1) to influence the form or content of any prayer or other religious activity;

• (2) to require any person to participate in prayer or other religious activity;

• (3) to expend public funds beyond the incidental cost of providing the space 
for student-initiated meetings;

• (4) to compel any school agent or employee to attend a school meeting if 
the content of the speech at the meeting is contrary to the beliefs of the 
agent or employee;

• (5) to sanction meetings that are otherwise unlawful;

• (6) to limit the rights of groups of students which are not of a specified 
numerical size; or

• (7) to abridge the constitutional rights of any person.
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Equal Access Act

• Authority of schools with respect to order, 
discipline, well-being, and attendance concerns
• Nothing in this subchapter shall be construed to 

limit the authority of the school, its agents or 
employees, to maintain order and discipline on 
school premises, to protect the well-being of 
students and faculty, and to assure that 
attendance of students at meetings is voluntary.
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Equal Access Act

4072. Definitions
• As used in this subchapter:
• (1) The term “secondary school” means a public school which provides 

secondary education as determined by State law.
• (2) The term “sponsorship” includes the act of promoting, leading, or 

participating in a meeting. The assignment of a teacher, administrator, or 
other school employee to a meeting for custodial purposes does not 
constitute sponsorship of the meeting.

• (3) The term “meeting” includes those activities of student groups which are 
permitted under a school's limited open forum and are not directly related to 
the school curriculum.

• (4) The term “noninstructional time” means time set aside by the school 
before actual classroom instruction begins or after actual classroom 
instruction ends.
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Equal Access Act
• The U. S. Supreme Court, in Board of Educ. of the Westside 

Community Schools v. Mergens, 496 U.S. 226, 110 S.Ct. 2356, 110 
L.Ed.2d 191 (1990), addressed the issue of whether a school district 
was required to give equal access to a student Christian club.  The 
court held that the school district violated the Equal Access Act by 
nonofficial recognition of the proposed club.  In reaching its 
decision, the court held that the Equal Access Act provides that a 
“limited open forum” exists whenever a covered school “grants an 
offering to or opportunity for one or more noncurriculum related 
student groups to meet on school premises.”  The equal access 
obligation is triggered even if the school allows only one 
“noncurriculum related” group to meet.
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Equal Access Act
• The court pointed out that, although the Act does not define the 

crucial phrase “noncurriculum related student group,” it held in part, 
based upon the nondiscriminatory purpose of the Act, to mean any 
student group that does not directly relate to the body of courses 
offered by the school. A group directly relates to the school’s 
curriculum if (1) the school’s subject matter is actually taught, or will 
soon be taught, in a regularly offered course; (2) the subject matter 
concerns the body of courses as a whole; (3) participation in the 
group is required for a particular course; or (4) if it results in 
academic credit.  Whether a specific group is “noncurriculum 
related” will therefore depend on the particular school’s curriculum.  
This determination is subject to factual findings that can be made by 
the trial court.
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Equal Access Act

• The U.S. Supreme Court held that a scuba diving 
club, chess club and service club working with 
special education classes were noncurriculum
related student groups which triggered the district’s 
obligations under the Equal Access Act.  It thus held 
that the school had maintained a “limited open 
forum” under the Act, and is prohibited from 
discriminating, based on the content of the students’ 
speech who wish to meet on school premises during 
noninstructional time.
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Equal Access Act

• Even though the school district set forth that the 
school permits students to meet informally after 
school, they sought equal access in the form of 
official recognition, which allows clubs to be part of 
the student activity programs and carries with it 
access to the school newspaper, bulletin boards, 
public address system and annual club fair.  In 
Mergens, the court held that, since denial of such 
recognition was based on the religious content of 
the meetings the students wished to conduct within 
the school’s limited open forum, it violated  the 
Equal Access Act. 
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Equal Access Act
• In recent years gay, lesbian and transgender 

students have used the courts to claim their right 
to form student clubs under the auspices of the 
Equal Access Act.  There have been numerous 
instances where school districts have refused to 
allow gay student groups to meet on high school 
premises, in spite of the arguments that the EAA 
required the districts to accommodate them. In 
most instances when gay student groups have 
filed suit in federal court for recognition under 
the EAA, they have prevailed.  
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Equal Access Act

• As a practical matter it may be virtually impossible for 
school districts to close their premises to these 
noncurriculum student groups because the districts 
have strong educational reasons for allowing groups 
such as prom clubs, cheerleading clubs, student 
councils, hobby groups, etc. on the high school 
campuses.  
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The Family Educational Rights
and Privacy Act (“FERPA”)

FERPA is a federal law that protects
the privacy of student educational records
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The Family Educational Rights
and Privacy Act

• FERPA defines an “educational record” as one 
directly related to a student and maintained by an 
educational agency or institution or person acting for 
such an agency or institution.  
• The term “educational record” does not include a 

record that is kept in the sole possession of the 
person who made it, is not accessible or revealed to 
anyone except a temporary substitute for the 
record’s maker.  
• Educational records include records, files, 

documents and other materials that contain 
personally identifiable information concerning the 
student. 
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The Family Educational Rights
and Privacy Act
• Examples of Educational Records:

▫ Date and place of birth
▫ Parent(s) and/or guardian addresses
▫ Where parents can be contacted in emergencies
▫ Grades, test scores, courses taken
▫ Academic specialization and activities
▫ Special education records
▫ Disciplinary records
▫ Medical and health records
▫ Documentation of attendance, schools attended, courses taken, awards 

conferred and degrees earned
▫ Personally identifiable information- information that would make it easy 

to identify or locate a student such as
 Student ID numbers/codes
 SSN
 Picture
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The Family Educational Rights
and Privacy Act

• FERPA allows parents to inspect and review a 
student’s educational records upon written request.
• The parent is not entitled to access to records of other 

children, even if the information regarding other 
children is part of a document containing information 
concerning their own child.  
• A non-custodial parent would have the same right of 

access as the custodial parent.  
• A school system must allow the parents an opportunity 

to inspect their children’s records within 45 days after 
the school receives the request.  
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The Family Educational Rights
and Privacy Act

• In the event a parent believes with the contents 
of a student’s educational records are inaccurate 
or misleading, the parent can request that the 
records be amended.
• If the school does not amend the records, the 

parent can request a hearing to challenge the 
content of the educational records.
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The Family Educational Rights
and Privacy Act
• Generally schools must have written permission from the 

parent or eligible student in order to release any information 
from a student’s education record.  However, FERPA allows 
schools to disclose those records WITHOUT CONSENT, to 
the following parties or under the following conditions: 

▫ School Officials with legitimate educational interest;

 A legitimate educational interest = a need to review the record 
in order to fulfill his or her professional responsibility.

▫ Other schools to which a student is transferring;

▫ Specified officials for audit or evaluation purposes;

▫ Appropriate parties in connection with financial aid to a 
student;
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The Family Educational Rights
and Privacy Act

▫ Organizations conducting certain studies for or on behalf of the school;

▫ Accrediting organizations;

▫ To comply with a judicial order or lawfully issued subpoena;

 Must provide parents with notice of subpoena before responding to 
subpoena.

▫ Appropriate officials in cases of health and safety emergencies;

▫ State and local authorities, within a juvenile justice system, pursuant to a 
specific State law; and

▫ Pursuant to No Child Left Behalf Act of 2001 and the National Defense 
Authorization Act for Fiscal Year 2002 Student’s name, addresses, and 
telephone numbers to military recruiters , when requested – unless 
parent “opts out” “directory” information.

▫ Directory information.
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The Family Educational Rights
and Privacy Act
• What is “Directory Information”?

Directory information may include the following:

▫ Student’s name

▫ Address

▫ Telephone number

▫ Email address

▫ Date and place of birth

▫ Information typically found in school yearbooks or athletic programs (i.e., names, 
pictures of participants in various extra curricular activities, receipts of awards, 
grade level, pictures of students, height and weight of athletes)

Annually, school must notify parents of types of personally identifiable student information 
the district has designated to be directory information, and provide an opportunity for 
parent to opt-out of disclosure of some or all of their child’s directory information
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The Family Educational Rights
and Privacy Act
• The regulations for FERPA require the school 

district to make annual notification to parents 
and students over the age of eighteen 
concerning their rights with regard to the 
student’s educational records.  The notice must 
include information regarding the following:
▫ The right to inspect and review a student’s records within 

forty-five days of the date the request for the review is 
received. 

▫ The right to request the amendment of a student’s 
educational records that the parent or eligible student 
believes are inaccurate or misleading. 

212

The Family Educational Rights
and Privacy Act

▫ The right to consent to disclosure of personally identifiable 
information contained in the student’s educational records, 
except to the extent that FERPA authorizes disclosure 
without consent. 

▫ The right to file a complaint with the U.S. Department of 
Education concerning alleged failures by the school district 
to comply with the regulations under FERPA. 

▫ Including the FERPA notice in the Code of Student Conduct 
or student handbook is recommended.
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The Family Educational Rights
and Privacy Act

▫ Model notices written by U.S. Department of Education can 
be found here:
http://www2.ed.gov/policy/gen/guid/fpco/ferpa/lea-
officials.html
http://www2.ed.gov/policy/gen/guid/fpco/ferpa/mndirectoryi
nfo.html
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The Family Educational Rights
and Privacy Act

▫ There is no private right of action for a violation of FERPA
▫ The Family Policy Compliance Office receives and 

investigates complaints regarding violations of FERPA

215

HIPAA

Health Insurance Portability & Accountability Act
• Provides protection for personal health 

information held by covered entities
• Ordinarily, school district not considered a 

“covered entity” as not a healthcare provider
BUT

• If district employs nurses, doctors, 
psychologists, or other healthcare providers and 
bills for services (Medicaid reimbursement), then 
can be
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HIPAA

• Health records maintained as part of 
education records are considered 
education records covered by FERPA, not 
HIPAA
• Still have to be careful whenever 

disclosure of medical records involved, 
prudent to review guidelines
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HIPAA
• Employment records are not covered by 

HIPAA
• Medical information included in employment 

records is not covered
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Q U E S T I O N S .  . .  ?
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